SELF-DESCRIPTION AND EXTERNAL
DESCRIPTION OF THE LAW

Kaarlo Tuori

Thetitle of my paper borrows from Niklas Luhmann, who in his Des Recht der
Gesdllschaft (1993) makes a clear distinction between the Eigenbeschreibung
and the Fremdbeschreibung of law and applies it to the characterization of legal
scholarship’s and sociology’s views on law, respectively. Luhmann stresses the
dissimilarity between theinternal participant’s perspective of thelegal scholar and the
external observer’s perspective of the sociologist. Here his position clearly diverges
fromthat of Professor Cotterrell. Inthis paper, | arguefor my own standpoint through
a critique of both Cotterrell and Luhmann. | agree with Luhmann and disagree with
Cotterrell on the need to draw a line between legal scholarship’s internal and
sociology’s external point of view. But | diverge from Luhmann’s way of thinking in
allowing a greater space for the influence of insights provided by sociology in legal
science.

When speaking of legal science (or legal scholarship), | am referring both to
what in Continental Europe is called legal dogmatics and to legal theory, or legal
philosophy.* Legal dogmatics focuses on the interpretation and systematization of the
legal material appearing on the law’ s surface, such as, primarily, legidation and court
decisions. Legal theory, by contrast, attempts to reconstruct the law’s sub-surface
normative and conceptual structures. Legal discourse, inturn, isabroader concept than
legal scienceor legal scholarship. It referstoall legal communicationwhichtakesplace
within thelegal practices of thelegal system; to all communicative actswhich—to use
L uhmann’ s terminology —rely on the binary code of lawful/unlawful (Recht/Unrecht);
in addition to legal science, legal discourse includes, first and foremost , law-making
and adjudication. The pole of Fremdbeschreibung is occupied by sociology or socia
theory; these terms will be used more or less synonymously.

A central premise in my argument consists of what | have called the dual
citizenship of legal science (Tuori 2003, 283 ff). Legal science is one of the legal
practices of a modern legal system. Legal practices are social practices which have

1| usetheterms ‘legal theory' and ‘legal philosophy’ synonymously here.
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specialised inaspecific function in modern society: the production and reproduction of
the legal order, i.e. law as a normative-symbolic phenomenon. Legal practices
constitute the loci for legal discourse, for legal acts as acts of legal communication.
Legal practices, such as law-making, adjudication and legal science, each have their
typical assignations in the legal system, but they all participate in the ongoing legal
discourse. If welimit our view to what can be termed the law’ s surface, we can define
valid law (law in force) as an always temporary result of a discourse where the main
interventions arethose by the legislator, the judges and the legal scholars. Therdative
weight of their interventions is determined by the prevailing doctrine of legal sources.

But legal scienceisnot only alegal practice. It isalso ascientific practice and,
consequently, subject to the commitments and institutional constraints this status
entails. As | shall try to demonstrate in the following, legal science's peculiar dual
citizenship accountsfor many of thedifficultiesthat bothlegal scholarsand sociologists
have had inidentifying its characteristics and in defining its relationship to sociology
or social theory. Inthis paper, | concentrate on one aspect of this relationship, namely
the controversial distinction between the internal and the external perspective on law.

In legal theory, at least since H. L. A. Hart’'s The Concept of Law, this
distinction has become almost a commonplace. Thelegal scholar is supposed to adopt
aninternal, participant’s point of view, whereasthe sociologist is said to approach law
from an external observer’'s perspective. In the view of many legal theorists, this
divergencein perspective also explainsthe frequent breakdowns in the communication
between legal and social scientists. It is not uncommon for the former to blame the
sociologistsfor completely losing sight of thelaw, for talking in their supposedly legal
analyses about something other than law. Consequently, legal science often grantsvery
little space for sociological insights; sociologists are reserved merely the status of
humble servants who are allowed to offer their services only on request and under
conditions set out by legal science.

In contemporary sociology, the prevalent posture towards the distinction
between the internal and the external point of view, so cherished by legal scholars,
seemsto berather critical. Inthisrespect, Professor Cotterrdl’ s views may be deemed
representative.
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1. Juridical ideology and sociological science

Cotterrdl isinclined to treat the distinction between theinternal and the external point
of view as a device with which normativelegal theory triesto legitimize theideological
closureof legal discoursethat preventsit from attaining thelevel of a science. Ideology
differs from science by its sdf-perception. It ‘assumes its own completeness and its
unassailableintegrity, closes off inquiry because within its sphere answers are already
known, specified in advance of any observations of the complexity and contradictions
of experience’ (Cotterrell 1996, 11). Because of theideological closureof itsdiscourse,
legal scholarship tends to ward off sociological information about extra-legal social
reality. Legal ideology also postulates unity where, inredlity, diversity, complexity and
fragmentation hold sway.

For Cotterrell, Ronald Dworkin seems to be the epitome of ideological legal
thinking based onadiscursiveclosure. Accordingto Cotterrell’ scriticism, * Dworkinian
legal discoursegeneratesits own closed world, observing morality, politics, and society
only in its own discursive terms.” This discourse allows the legal sociologist two
aternatives. ‘ether to accept the Dworkinian characterisation of law’s discursive
empireand sharein legal knowledge as a participant in thisdiscourseor e seremain an
outside observer unable to speak of “law” as such since law is accessible only as and
through legal discourse.’ (Cotterrdl 1996, 103-104.)

In Cotterrel’s view, legal sociologists should examine the practices that
reinforce, result from and depend on the normative and discursive closure of law. But
he also emphasizes that legal sociology ‘must ultimately deny or transgress internal-
external or observer-participant distinctions.” Thus, ‘in order to understand law, the
legal sociologist hasto understand it as a participant, or as a participant does, or rather
as many different kinds of participants do — lawyers or citizens, for example, living in
the world of law.” There are different participants' positions, but none of them are
‘pure: ‘participation blends with observation; there are innumerable, continually
shifting forms of involvement and distancing that make up the diversity of legal
experienceand understanding.’ Legal sociology ‘ samples, inhabits, imagines, explores,
compares, questions, and confronts different participant perspectives.” In sum, ‘legal
sociology isthe enterprise of trying to broaden legal perspectives while understanding
the narrower perspectives of particular professional or other encounterers of law.’
(Cotterrdl 1996, 369-370.)

Thus—to summarize Professor Cotterrdl’s views — legal sociology isableto
tell the truth of law which the ideological closure prevents legal discourse, including
legal science, fromachieving. Sociology and legal sciencereateto each other as science
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and ideology; and as science, sociology can be deemed to represent a superior form of
knowledge in comparison with ideologically tainted legal scholarship.

On Cotterrel’s account, sociology is also superior to legal scholarship inits
reflexivity. Sociology is ‘fundamentally reflexive, self-contextualizing'; it ‘must also
embrace the examination of the social foundations of all disciplines and discourses,
including its own.” Law (legal discourse), by contrast, lacks this inherently reflexive
character; at least in normal conditions, it ‘ necessarily presents itself as authoritative
and normatively secure.” (Cotterrell 1996, 109-110.)

Cotterrel draws the yardsticks for his comparison between sociological and
legal knowledge about law from scientific practices. His judgement is based on the
assumption that legal scholarship — and legal discourse more generally — harbours
scientific aspirations similar to those of sociology but, as a consequence of its
ideological closure, is unabletolive up to these. Sociology, by contrast, isableto open
the law’s normative and discursive closure and produce more adequate knowledge
about social redlity, including law and legal ideas. Such a view, assessing legal
scholarship merely as a scientific practice, ignoresthe other side of the dual citizenship
of this enterprise its character as alegal practice.

2. The autopoietic systems of law and (sociological) science

Evenif Cotterrell’ sview of legal scholarship and therelativelack in significance of the
internal-external distinction can be deemed representative for contemporary (legal)
sociology, it is not universally accepted. Luhmann’s sociology, based on autopoietic
systems theory, constitutes perhaps the main deviation from the prevailing orthodoxy.
Luhmann subscribes to the view that legal scholarship and sociology adopt different
perspectives on the law. According to his account, both lawyers (legal scholars) and
sociologists observethelaw, but theformer doesthisfromtheinside, thelatter fromthe
outside.

Luhmanntresatslaw and scienceastwo different, autopoietically organized and
operating social sub-systems, each with its own communicative network, closed to its
environment. Sociology’ s domicileisin the sub-system of science, and its discourseis
scientific discourse. Legal scholarship, by contrast, participates in legal and not in
scientific discourse; the binary code it relies on is that of lawful / unlawful (Recht /
Unrecht) and not that of true and untrue. Owing to its specific code, legal discourseis
inevitably closed to communication taking placein other social sub-systems. But sotoo
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is scientific discourse; communicative closure characterizes not only legal but also
sociological discourse.

In theinternal differentiation and division of labour of the legal system, legal
scholarship fulfils specialized tasks in the autopoietic functioning of the legal system.
Legal scholarship produces two types of theories, corresponding to the difference
between legal dogmatics and legal theory. Dogmatic theories strive for conceptual
consistency in law, and serve the internal norm of justice which requires like casesto
be treated alike and unlike cases unlike. In the evolution of law, i.e. in the circular
movement of variation, selection and stabilization (retention), the contribution of legal
dogmatics lies in the phase of stabilization.

In Luhmann’s conceptual scheme, dogmatic theories are based on the sdlf-
observation of the legal system but they do not yet amount to its self-description. In
self-observation, individual legal operations are located within the structures and
operations of the legal system; self-observation implies or explicates that what is at
issueislegal communication. Self-descriptions, inturn, arereflexive; inthem, the unity
of thesystemisreflected inthe systemitself. Legal theory istheforminwhichthelegal
system reflects itsdf, its unity. (Luhmann 1993, 496 ff.)

Legal theory addressesthelegal system, whereas social theory functionsin the
scientific sub-system, with the scientific community as its audience. Luhmann is very
cautious about social theory’ s potential to servethe self-description of thelegal system,
i.e. legal theory. Theprincipal reasonfor this caution isevident: legal and social theory
are inserted into different communicative networks, into different operatively closed
social sub-systems. Although legal and social theory have no opportunity for direct
communication across the boundaries of the social sub-systems, Luhmann does leave
one channel open for their mutual influence.

The interaction between autopoietically operating, closed social sub-systems
constitutesa general problemin Luhmannian social theory. It also affects thetheory of
law: assuming the autopoietic functioning of social sub-systems, how can we account
for theimpact of other social sub-systems on law and vice versa? One of the solutions
proposed by Luhmann is what he calls structural coupling. In structural coupling,
individual operations, communicative acts, partake simultaneously in the functioning
of two different social sub-systems: contracts are operations of both the legal and the
economic sub-system, and a constitution establishes a structural coupling between the
legal andthepalitical sub-system. (L uhmann 1993, 440ff.) Correspondingly, Luhmann
hints at the possibility of theory acting as a medium for a structural coupling of the
scientific sub-system with the reflexive sdlf-descriptive theories of other sub-systems,
such as legal theory in the system of law. The theory of which such coupling could be
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expectedis, of course, the L uhmannian theory of autopoietic social systems. (L uhmann
1993, 563-564.)

L uhmann, too, can beblamed for not paying dueattention towhat | havecalled
legal scholarship’s dual citizenship. If Cotterrell tends to reduce legal scholarshiptoa
scientific practice, with scientific pretensions equivalent to those of sociology,
Luhmann’s reductionism liesin the opposite direction. He examineslegal scholarship,
both legal dogmatics and legal theory, merely asalegal practice and, thus, rejects any
claims of its scientific nature.

3. The normativity of legal scholar ship

So even within social theory, we have two almost diametrically opposed views of the
distinction between internal and external perspectiveson law and of its significancefor
the characterization of legal science, including legal theory, and legal sociology. For
Cotterrell, at issueis a device of legal scholars, and lawyers in general, for justifying
the ideological closure of their discourse; for Luhmann, in turn, the distinction is an
inevitable consegquence of legal science’ s and sociology’ s locusin different social sub-
systems. What separatesmy positionfromboth Cotterrell’ sand Luhmann’sismy effort
to attach to the dual citizenship of legal science the importance it deserves. Legal
scholarship is not misfired or deficient sociology with validity or knowledge claims
analogical to the latter; legal scholarship is not only a scientific, but also a legal
practice. But nor does legal scholarship consist only of interventions in the on-going
communication about valid law, with validity claims comparable to those of law-
making or adjudication; legal scholarship is not only a legal but also a scientific
practice.

| find both Cotterrdl’sand Luhmann’s account unsatisfactory. But in a sense,
my position is closer to Luhmann than to Cotterrell: | accept the internal-external
distinction and employ it in the portrayal of legal science and legal sociology. And
despite my disagreements with Luhmann, | find some of hisinsights of relevanceinthe
criticism of Cotterrel’s views.

Let ustake a closer look at what, exactly, it means for legal scienceto bea
legal practice and to partake in legal discourse. It means, first of all, that legal science
is bound by the distinctions constitutive of this discourse and by the commitments
participation in this discourse imposes. Asalegal practicelegal science cannot simply
ignore the constitutive ditinction — or, in Luhmann’s vocabulary, Leitunterscheidung
— between norm and fact. Inlegal sociology, this distinction seemsto evaporate: what
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for lawyers constitute norms, and, as such, something distinct from facts, appear for
sociologists asfacts among other facts. So beit. But a sociology of law which purports
toincludeinitsaccount of law the way lawyers understand the law should be aware of
and pay due attention to the significance of this distinction for the functioning of the
legal system. The role the distinction between norm and fact plays in legal science
should already prevent us from assessing it according to the same criteria as legal
sociology.

Employing the distinction between norm and fact, legal science focusesonits
former pole. Legal scienceisnormativein character, and not only in the sense of taking
normsasitsobject but also with respect to its products. Theoutcomes of legal science,
be they interpretations, dogmatic theories or legal theoriesaiming at a self-description
of thewhole system, have explicit or at least implicit normative pretensions. They raise
normative validity claimswhich call for redemption in the subsequent communications
of the legal system, in subsequent legal practices. Through their normative
consequences, the interpretations and theories of legal science affect what counts as
valid law and thus alter the state of the legal system. This aso holds for legal theories
as sdlf-descriptions of thelegal system: in Luhmann’s words, ‘through the production
of atheory of the system in the system, the system itsdlf is changed, the object of the
description changes through the act of description’ (Luhmann 1993, 543).

Legal sociology, by contrast, does not participate in the salf-production and
salf-reproduction of the legal system, nor do its outcomes entail normative validity
claims that would be assessed in subsequent legal communications by legal normative
criteria.

Legal argumentation is normative argumentation, and this goes even for
argumentationinlegal science, i.e. inlegal dogmatics and inlegal theory. Legal science
doesnot aimat providing uswith ‘true’ descriptions of extra-legal social reality or with
causal explanations of processestaking placetherein. Legal science cannot be declared
a loser in a competition with sociology on the most adequate social descriptions or
explanations; legal science does not take part in any such competition. It does not
occupy the pole of ideology opposite to that of sociology as science. The Althusserian
opposition between ideology and science should be rgected in the analysis of legal
discourse for the simple reason that it wholly loses sight of the normativity of legal
argumentation.



NoFo 2 [ November 2006] 34

4. The facts of law

Legal discourseis bound to obey the constitutive distinction between norms and facts.
In sociological discourse this distinction, too, is treated as a fact: for sociological
discourseit is—or at least should be—afact that this distinction is acknowledgedin the
legal system as its Leitunterscheidung.

In spite of the emphasis on the normative side, legal discourse deals not only
with norms but also with facts. But what is important for our topic is that in the
purview of legal discourseand knowledge, facts do not appear independently of norms.
In law, facts are dependent on norms and observed through norms. This is a fact of
which especially theinstitutional theory of law has recently reminded us (MacCormick
& Weinberger 1986). In legal discourse and knowledge, facts have the guise of legal
institutional facts. The subjugation of facts to norms also affects those validity claims
raised in legal discourse which concern the depiction of extra-legal social (or
psychological) reality. Thetruth claimsof legal speech actsarenotidentical tothetruth
claims raised and assessed in sociological discourse. Law's ‘truth’ is different from
sociology’s truth.

In court proceedings, the ‘truth’ of the facts is ultimately determined not by
criteria employed in empirical sciences but by those provided by procedural and
substantive legal norms. Facts are not facts if legally appropriate and sufficient
evidence has not been presented to support them and if the court does not acknowledge
them as facts for legal purposes. In addition, legal facts are sdlected facts, with
substantive legal norms providing the criteria for pruning. Not all that witnesses, for
example, intheir statements recount of are considered legally relevant and included in
thefactual premiseof thejudicial syllogism of thecourt’ sdecision. ‘Legal truth’ isonly
attributed to facts which are accorded legal significance by the norm to be applied in
the case at hand. In legal proceedings, facts are legal institutional facts as defined by
the ingtitutional theory of law. The peculiarity of legal truth is manifested by the
institution of res judicata. Unlike scientific truth, legal truth cannot, as a rule, be
challenged afterwards by new evidence; legal facts retain their status in the face of
counter-evidence presented after the proceedings have ended. There are exceptions to
this rule, but these too are legally determined. In the relationship between facts and
norms, the latter have the last word.

Law’s normativity also influencesthe factsthat legal science dealswith. Inits
interpretative task, legal dogmatics construes hypothetical sets of facts, typified facts,
whichfunctionasfactual premisesin the recommendations for statutory interpretation.
Such typified facts could perhaps be compared with Weberian ideal types. But their
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role is wholly different: they are not tools for empirical research but for normative
argumentation.

In addition to the formulation of the factual premise of court decisions or the
interpretative standpoints of legal dogmatics, facts may enter judicial or legal dogmatic
reasoning through consequentialist argumentation. In such acase, factsareresorted to
even in the formulation of the normative premise: alternative interpretations of legal
material are appraised according to their probable factual consequences. But in this
case too facts remain subjected to norms. Facts arerdied on in finding and justifying
the correct interpretation of norms — in establishing, not the truth about facts, but the
‘truth’ about norms. And if it turns out that the court was mistaken in its prediction of
subsequent developmentsin extra-legal reality, thisdoesnot, asarule, strip thedecision
of itslegal validity.

Let us movein our examination of the rolefacts play inlegal discourseto the
levd of legal theories, starting with dogmatic theories. Dogmatic theories consist of the
general legal concepts and principles of different fields of law, such as contract law,
penal law or constitutional law. We can focus our examination on the conceptual side
of dogmatic theories.

What are called legal concepts do not constitute an internally homogenous
group in their relation to facts. Roughly, three constellations can be distinguished:

- Lega concepts refer to a bundle of norms, and the factual side
recedes into the background. This is how the German conceptua
jurisprudence (Begriffgurisprudenz), initsconstructivemethod, understood
the nature of legal concepts, such as, say, ‘property.’

- Legal concepts refer to a combination of norms and facts, to
institutional facts. Thisis how von Savigny in the beginning of the 19th
century conceived of his institutions and thisis also how the institutional
theory of law explicates the concept of, say, marriage.

- Legal conceptsaim at articulating the factual situationsto which
legal norms are applied. Reference can be made to the analytical concept
of property which dissolves Begriffgurisprudenz unitary concept into
owner positions in different relations. Here the normative side of the
distinction between facts and normsis rel egated to the background.

So in dogmatic theories and concepts, the mutual weight of the factual and the
normative aspect may vary. However, the normative side is never wholly obliterated;
dogmatic concepts are never exclusively about facts. Their use in adjudication has
normative consequences, and the very enterprise of legal dogmatics has a normative
purpose. Dogmatic theories with their general legal concepts do not primarily aim at
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providing an accuratedescription of extra-legal social phenomenaor at explicating the
causal nexus connecting these. Dogmatic theories are tools to be employed in legal
argumentation, in legal practicesin courts and elsewhere. They maintain coherencein
thelegal order and serve the consistency of adjudication; their normative purposeisto
secure the realization of the principle of formal justice or equality. The constitutional
law theory of the separation of powers does not pretend to describe or explain the
factual workings of the political system; its pretensions lie in the guidance of the
inter pretation and application of constitutional law. It doesnot intervenein politological
discourse, nor does it raise validity claims to be appraised by the criteria of that
discourse. Its communicative network consists of constitutional law discourse.

Ontheother hand, dogmatic theoriesand general legal conceptsalwaysinclude
afactual side, and arealways based on a conception of theextra-legal reality submitted
tolegal regulation. Legal ideas have, asProfessor Cotterrell, among others, has pointed
out, social causes, and the emergence of dogmatic theories can be explained
sociologically; thus, only in certain social conditions, at a certain historical point of
time, do modern concepts of property or contract or the legal concept of state become
possible.

With my emphasis on the specificity of legal theories, | do not deny the
possibility or legitimacy of sociology’staking a critical stance towards legal theories.
Sociology cantry to expose the conception of society implied by dogmatic theoriesand
assess it by social scientific standards. It may well bethat the ‘ hidden social theory’ of
legal dogmatics does no longer provide a sociologically adequate description of the
extra-legal social reality. Because of a particular inherent fossilizing tendency of
dogmetic theories such findings should not come as a big surprise.

The procedure of excavating and explicating the implicit social theoretical
assumptions of legal dogmatics and comparing them with the sociological truth bears
a resemblance to the programme of the critique of ideology. Has my own argument
ultimately led meto accept the distinction between ideology and science and to assign
these positions to legal scholarship and sociology, respectively? Presumably not.
Sociology’s critique remains a critique from the outside; it employs standards that are
not equivalent to the yardsticks of legal discourse. Again we have to be aware of the
normative aspect of dogmatic theories and of their subservience to the fundamental
principle of formal justice. The peculiar inertia of legal concepts and dogmatic theories
should not be attributed to an ideological blindness; it may perform an important task
inthefunctioning of thelegal system. Thus, too much susceptibility to new sociological
insights would deprive dogmatic theories of their potential to secure consistency of
adjudication and to enhance the realization of formal justice. Inthisrespect, theclosure
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of legal discourse is not a consequence of an ideological sdlf-deception but of the
specific normativity of this discourse.

In legal practices, dogmatic theories largely function in an unconscious way.
This should not, either, be interpreted as a symptom of their ideological character.
Instead of the binary opposition of ideology and science, it is morefruitful to approach
dogmatic theories through Anthony Giddens notions of practical and discursive
knowledge, or Michel Foucault’s savoir and connaissance. Inlegal practices, lawyers
employ dogmatic theories and legal concepts but are not necessarily constantly aware
of their significance. Nulla poena sine legeis applied in criminal law and pacta sunt
servanda in contract law cases, even if they are not even mentioned in the court’s
argumentation. In adjudication, the need to transform knowledge of dogmatic theories
from practical into discursive shape, to explicitly thematize dogmatic theories, only
arisesin hard cases; in routine cases they operate as practical or tacit knowledge.

Dogmatic theories constitute an integral element of the common legal culture
which is shared and internalized by lawyers as the main agents of legal practices and
which functions through their practical knowledge. This enablesthese theoriesto fulfil
their stabilizing and justice-promoting task. However, this does not hinder lega
discoursefromtaking areflexivestancetowardsitsdoctrinal premises. Thedaboration
of dogmatic theories by legal scienceand the courts’ argumentation in hard cases attest
tolegal discourse sreflexive potential under the conditions of modernlaw. Thespecific
normativity of legal discourse entails a certain inertia but does not create any
irremovable blockage for the development of dogmatic theories.

In Cotterrell’s view, one of the symptoms of the inferiority of legal discourse
and knowledge in relation to sociology is their lack of reflexivity. However, the
deliberate daboration of dogmatic theories already tells of a reflexivity in lega
discourse. Thisreflexivity is even more conspicuous in those comprehensive accounts
of law that Luhmann has called reflexion theories: legal theorieswhich reflect onlaw’s
unity.

It is obvious that these theories also imply a conception of extra-legal social
reality or, in other words, a hidden social theory. Luhmann has distinguished in
contemporary legal theoretical discussion between two main alternative accounts of
law’s unity: rationalist and positivist ones. The former seek to found law’s unity on
rationally justifiable principles, whereas the latter employ a doctrine of legal sources
which derives legal validity from explicit decisions by the legislator and the courts.
Cotterrdl’s analysis is quite similar when he writes of ratio and voluntas as the two
poles between which legal discourse rotates. Voluntas represents ‘the dement of
sovereignwill, coercive power, or unchallengeable political authority that shapeslegal
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doctrine and is expressed through it [...] the co-ordinating and hierarchical
characteristics of law as a system of political control.” Ratio, inturn, is‘the e ement
of reason or principle that structures and presents doctrine in patterns of ideas whose
strength to bind and convince the citizen (and the lawyer or official) comes from their
logical persuasiveness, normativeconsistency, or rational coherence.’ (Cotterrell 1996,
317.)

Theories emphasizing ratio or voluntas, respectively, clearly imply divergent
conceptions of law’ s social environment. Again we might refer to Cotterrell, now to his
thesis of community and imperium ‘ as images of society that are presupposedin legal
doctrineand rhetoric.” Theformer is‘theimage of a cohesive association of politically
autonomous people’ and the latter ‘the image of individual subjects of a superior
political authority.” (Cotterrell 1996, 223.) The explication of the image of society
implied by legal theories and its eventual criticism in the light of social theoretical
insights constitute important meeting-points of legal and sociological discourse. But,
again, sociological criticism should be aware of the tasks that ‘reflexion theories
perform in the legal system and of the specific normativity these tasks entail.

We areready for an interim conclusion. There are compelling reasons for not
rejecting thedistinction between theinternal and the external perspectiveonlaw andfor
not treating it merely as alegitimizing move intended to justify the ideological closure
of legal discourse. Legal scienceis not only a scientific practice; it isalso alegal one,
and assuch it partakesin legal discourse; thisimposeson it anormativity foreigntothe
enterprise of sociology. Legal discourse does also deal with extra-legal redlity, but
viewsit through normativelenses. Thetruthinandfor law is not identical withthetruth
in sociology, and the validity claims of legal discourse are different from those of
sociology. Legal discourse should not be seen as flawed sociology, presenting
ideological conceptions of society which call for correction and rectification from the
side of the science of sociology. Legal science adopts aninternal view on law, relieson
the constitutive distinction between norms and facts and raises normative validity
claims addressed to subsequent legal discourse. Sociology’s positionis diverse: it does
not participateinlegal discourse, it is not bound to adopt the distinction between norms
and facts, and its outcomes do not display pretensions of normativevalidity. Sociology
remains an outsider to law and its point of view an external one. As many sociologists
—and Professor Cotterrell is one of them — have emphasized, sociology must include
the lawyers' understanding of law in their descriptions. But meeting this requirement
does not transform sociologists into participants; their talk remainstalk about law also
when discussing talk in law.
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5. Sociological knowledge in legal discour se

Luhmann is acutely aware of legal science's participationin legal discourse and of its
ensuing normativity. But his autopoietic systems theory leads him to ignore the other
side in legal scholarship’s ambivalent position, its character as a scientific practice.
Legal science shares with other scientific practices certain fundamental commitments,
concerning, for instance, methodol ogy, argumentation and publicity. L egal scholarship
isalega practice, but inimportant respectsit differs from the other main practices of
modern law: adjudication and lawmaking. Its outcomesreceivetheir binding force only
through other legal practices, through their acceptance by judges and/or law-makers;
the practice of legal scholarship isnot legally reserved for specific institutions; nor are
its procedures legally fixed. The distinctive features of legal scholarship as a legal
practice are largely due to the scientific aspect of its dual identity.

However, legal scholarship’s scientific identity appears to be rather insecure.
This too is a consequence of its dual citizenship, of its domicile not only among
scientific but also among legal practices. If its peculiarities as a legal practice derive
from its also being a scientific practice, the same holds conversely. Here we again
encounter corollariesof thenormativity which resultsfromlegal science s participation
inlegal discourse. This normativity givesriseto legal science's almost continuous bad
conscience, its qualms about its own scientific nature. Its weak sdf-identity as a
scientific practiceaccountsfor the phenomenon commented on by, among others, James
Balkin: legal scholarship’s tendency to borrow methodol ogies from other disciplines.
However, as Balkin has also noted, its professional focus compensates for the lack of
a purdy intellectual one; consequently, law cannot be entirely absorbed by any other
discipline. ‘Law is continuously invaded but never conquered,’ is Cotterrdl’s (1996,
178) conclusion of Balkin’sanalysis. What shelterslegal scholarship from conquest is
its safe haven as one of the legal practices.

Legal scholarship isnot and does not pretend to be sociology, nor should it be
judged asadefectiveversion of that discipline. But legal scholarship’ sinclusionamong
legal practices doesnot necessarily makeit deaf to sociological insights, it only creates
afilter which theseinsights must traverse before they can find their way into the legal
discourse. Sociology’s talk about law has first to be transformed into legal science's
talk inlaw. Conceding this much, we can still criticize Luhmann’ sthesis that sociology
and law as discursive realms are closed to each other. Thanks to legal scholarship’s
dual identity, it is able to hear from social sciences much morethan just noise. There
ismuch that legal scholarship canlearnfrom sociology, evenif sociology hasno means
of impasing its lessons, of ‘ conquering’ legal scholarship.
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These lessons may be at least threefold in nature: argumentative, critical and
reflexive. Consequentialist legal argumentation, where alternative interpretations and
decisions are judged according to their probable social effects, gainsin cogency if it is
supported by sociological evidence. Dogmatic theories possess an in-built inertia,
derivingfromtheir stabilizing task in thefunctioning of thelegal system. Thisinevitable
and even normatively desirableimmobility should not, however, make themimmuneto
a sociologically grounded critique of their implicit social theoretical premises. Even
reflexive legal theories should be sensitive to a disclosure and critical assessment of
their sociological assumptions. However, sociology should not pronounce its critique
of the factual implications and presuppositions of legal theories as some Althusserian
judge, sitting on the throne of science with legal discourse lying at its feet as the
vanquished ideological opponent.

Legal discourse possessesits own reflexivity, asisshown by, for examplethe
elaboration of legal theories. But what is difficult to perceive from the internal
perspectiveisthe position law and legal discourse, including legal science, occupiesin
society asawhole. Such a perception seemsto require the adoption of anexternal point
of view. Here social theory can add to the reflexive sdlf-conception of legal scholars,
by enhancing their awareness of the social presuppositions and consequences of their
activities.

But legal scienceis not merely on the receiving end in the learning processes
operating between legal and social science. In order to be able to talk about law,
sociologists must understand talk in law; they must adopt what Neill MacCormick
(1981, 37) hastermed the hermeneutic point of view. Thegrammar employedinthetalk
inlaw they canlearnfromlegal science. AsWeber already noted, legal scienceprovides
legal sociology alsowith epistemological and causal support. Legal sociology must also
acknowledge the fact that legal facts are ingtitutional facts; legal sociology can only
identify legal phenomena — say, the dements of legal proceedings — through legal
concepts, i.e. concepts worked out and systematized by legal dogmatics. Legal science
may even have a causal significance in legal sociological inquiries. it is justified to
assume that in legal conflicts, parties and their lawyers are guided by the prevailing
dogmatic interpretations and theories. (Tuori 2003, 298-299.)
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6. Fragmentation and/or coherence

Thereisoneadditional issuel would liketo touch on briefly in conclusion to my paper:
the issue of fragmentation and pluralism.

A central point in Professor Cotterrell’s critique of Dworkin is the claim that
the latter ‘tends to proclaim or assume broad consistencies of value and socia
understandings’ when, in fact, law ‘reveals complexity, fragmentation and diversity.’
Contrary to what ideological currents in legal philosophy maintain, law in
contemporary advanced Western societies does not consist of ‘ legal systemsas unified,
stable systems of reason or principle but as loosdly interrelated, overlapping, and
sometimes conflicting patternsand structuresof piecemesal regulation.” (Cotterrell 1996,
19.) Contemporary legal philosophy, exemplified by Dworkin, also errs when it
assumes one privileged participant’s position; in redlity, there exists a great diversity
of participants' roles, each of them including varying degrees of social observation
(Cotterrdl 1996, 369-370).

It may well bethat Dworkin exaggerates the degree of unity and the extension
of shared values and principles in our advanced Western societies. However, once
again, it is important to clearly separate normative argumentation from empirical
claims. One of legal science's tasks in the division of labour among legal practices
consists of bringing coherenceinto fragmented legal normative material. Thisisatask
that Cotterrell also stresses: legal science embodies ratio in face of the voluntas of
legidation and court decisions. Legal theory ‘should examine possibilities for
maximizing ratio given the diverse conditions in which voluntas is expressed through
regulation” (Cotterrel 1996, 293). ‘Maximizing ratio’ is only possible through the
elaboration of dogmatic and reflexive legal theories.

Evenasan empirical claimlegal philosophy’s assumption of shared principles
may be closer to the truth than is suggested by criticisms appealing to the increasing
cultural fragmentation of modern societies. Thediscussion of thevaluepluralisminour
contemporary societies often enough suffers from a conceptual confusion. A clear
distinction should be made between ethical questions concerning the values of
individuals and collective groups, their notions of the good life, and moral issues
concerning theimpartial solution of conflictsof action between individuals and groups.
As Jurgen Habermas, among others, has repeatedly emphasized, ethical questions are
always raised from the egotistic |- or we-perspective, whereas moral issues requirethat
equal attention is paid to the standpoints of all concerned. The fundamental principles
of modernlaw, enshrinedin constitutions and international humanrightstreaties, relate
to moral principles, rather than to ethical issues of value; through such basic rights as
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freedom of religion and conscience, freedom of expression and cultural group rights,
ethical issuesare, asarule, left to the cultural autonomy of individuals and groups. A
comprehensive enough consensus on fundamental legal principles stands in no
necessary contradiction with value-based cultural fragmentation. Such aconsensus, be
it termed Verfassungspatriotismus, in the wake of Habermas, or ‘overlapping
consensus’ inthewakeof John Rawls, can be deemed asindispensiblefor afunctioning
democracy; it clearsthegroundfor all theinterest-based divergencies and machinations
in policy issueswhich crowd the everyday routines of democracy.

Thereisalso another type of pluralism onwhich critics of legal closureandthe
internal-external distinction rely: the phenomena the theorists of legal pluralism have
thematized. The legal order of the nation state, so it is claimed, has lost its privileged
position; instead of the monopoly of the state-centred legal system, our present legal
situation is characterized by polycentricity and a plurality of legal orders. Legal norm-
production transpires more and more elsawherethaninlegal practiceswhich havetheir
locus in the institutions of the nation-state; not only in international organizations or
trans-national polities such as the EU, but also in self-regulative mechanisms within
diverse social fields or social sub-systems.

Theseareimportant phenomenaand deservecloseattentionfromboth legal and
social science; in fact, | readily agree with Cotterrdl that these are the key
contemporary and futureissuesfacing both normativelegal theory and legal sociology.
In this connection, | have to content myself with some comments which focus on their
implications for the type of analysis | have presented above.

The growing polycentricity of legal norm-production and legal sources can be
characterized asan entry of new participantsintolegal discourse; it doesnot necessarily
topple the internal-external distinction. Furthermore, it is doubtful whether the legal
practices associated with nation-state institutions haveindeed lost their centrality. This
concerns especially adjudication, i.e. the responsibility of courts. As a rule, sdf-
regulative mechanisms seem to be dependent on an acknowledgement of their norm-
production by courts; even when salf-regulation includes conflict resolution and norm
application, accessto courtsusually remainsalast resort. It appearsthat sdf-regulative
acts can beincluded in the samelegal communicative network as the acts produced by
the legal practices of law-making, adjudication and legal science.

International and transnational regulation too seems to a large extent to be
dependent on accessto national courts. Thereare, however, exceptionstothisrule, such
as the WTO’s conflict resolution mechanism, international criminal courts and
international human-rights régimes. At what point international or trans-national
regulation crosses the threshold of a separate legal system is an issue that need not be
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addressed now. If this happens, it does not in any way invalidate the central thesis of
this paper: the continuing rel evance of the distinction betweentheinternal participant’s
view adopted by legal science and the external point of view from which sociology
approaches the law.
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